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Finance Committee 
 

15th Meeting, 2015 (Session 4), Wednesday 20 May 2015 
 

Subordinate Legislation: Public Services Reform (Scotland) Act 2010 (Part 2 
Extension) Order 2015 [draft] 

 
Purpose 

1. The purpose of this paper is to set out background and procedural information 
for the Committee’s consideration of the Public Services Reform (Scotland) Act 2010 
(Part 2 Extension) Order 2015 [draft] 

2. The Order and its accompanying Policy Note are attached. 

Public Services Reform (Scotland) Act 2010 

3. The Public Service Reform (Scotland) Bill’s Policy Memorandum stated that the 
overall purpose of the Bill was to— 

“help simplify and improve the landscape of Scottish public bodies, to deliver 
more effective, co-ordinated government that can better achieve its core 
functions for the benefit of the people of Scotland.”  

6. The Policy Memorandum further explained that the Bill sought to achieve this 
through— 

 providing for the dissolution of certain public bodies; 
 the transfer or delegation of certain specific functions between public bodies; 
 the establishment of new national bodies for health and social work and social 

care scrutiny and for arts and culture, bringing together and improving the 
functions of existing separate bodies; 

 providing for general powers to effect organisational and other changes to the 
public sector landscape or to remove or reduce burdens throughout the 
Scottish economy which are identified as holding back economy, efficiency, 
productivity or profitability; and 

 placing a duty on scrutiny bodies to co-operate with each other and to ensure 
an appropriate user focus in how they fulfil their functions. 

4. Part 2 of the Bill contained order-making powers allowing Scottish Ministers to 
make orders to add, remove or change the functions of public bodies to improve 
efficiency, effectiveness and economy, and to remove burdens. 

5. During the passage of the Bill there was considerable debate around whether 
the level of scrutiny that applied to these powers provided sufficient parliamentary 
safeguards. The Subordinate Legislation Committee (SLC) emphasised this point in 
its Stage 1 report and recommended that such orders should be subject to a super-
affirmative procedure, requiring a proposed draft order to be laid before the 
Parliament together with the relevant explanatory document for a prescribed period. 

http://www.legislation.gov.uk/sdsi/2015/9780111027653
http://www.legislation.gov.uk/sdsi/2015/9780111027653
http://www.legislation.gov.uk/sdsi/2015/9780111027653
http://www.legislation.gov.uk/sdsi/2015/9780111027653/policy-note/contents
http://archive.scottish.parliament.uk/s3/bills/26-PubSerRef/b26s3-introd-pm.pdf
http://archive.scottish.parliament.uk/s3/committees/subleg/reports-09/sur09-psr_bill_stage1.htm
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This would permit public consultation on the terms of the proposed order prior to 
Ministers presenting a draft order in final form to the Parliament for approval.   

6. The Finance Committee was lead committee for consideration of the Public 
Services Reform Bill. With regard to Part 2, the Finance Committee’s Stage 1 Report 
stated— 

“this Part of the Bill proved to be by far the most contentious in evidence to 
the Committee. The Committee recognises the very serious concerns 
expressed in evidence regarding the safeguards applied by the Bill 
(particularly on procedure), the bodies that the powers could apply to and 
whether the power in section 10 [section 14 of the Act] in particular could 
potentially alter the balance of power between the Government and the 
Parliament. 

“However, the Committee is supportive of the Cabinet Secretary’s intention to 
speed up the pace of public service reform and recognises that a 
parliamentary mechanism is needed to ensure that small-scale changes like 
those set out in Part 1 of the Bill can be enacted without the need for primary 
legislation.” 

7. The Committee recommended that the Cabinet Secretary should bring forward 
proposals prior to formal Stage 2 consideration to address the concerns expressed 
in its report. The relevant sections of the Stage 1 Report are attached at annexe A. 

8. At Stage 2, the Cabinet Secretary stated— 

“At the Finance Committee's suggestion, we have also lodged amendments to 
provide that "necessary protection"—the entrenched constraints on the use of 
the order-making powers—includes, among other things, provisions that 
protect the independence of the judiciary and judicial decision making, 
whether by courts, tribunals or any other office or appointment exercising 
functions of a judicial nature; civil liberties; and any existing duties to protect 
and preserve cultural heritage… 

“We have lodged amendments that give full effect to the recommendations of 
the Subordinate Legislation Committee. In particular, at the start of the 
consultation process, a proposed draft order would have to be laid before 
Parliament together with an explanatory document. There would then be a 
period of 60 sitting days to allow full public consultation and to allow the 
relevant parliamentary committees to undertake scrutiny of the draft order if 
they wished to do that. Once laid, the draft order—I stress that it would be a 
draft order—would then be subject to the affirmative resolution procedure.” 
(Col. 1775) 

9. The Bill was also amended at Stage 2 to include a “sunset clause” in relation to 
Part 2. The effect of this provision was to provide for the order-making powers to 
expire five years after the legislation came into force unless an order to continue the 
powers was agreed to by the Parliament. 

http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#19
http://archive.scottish.parliament.uk/s3/committees/finance/or-10/fi10-0202.htm#Col1764
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10. The draft instrument, if approved, will therefore extend the effect of Part 2 of the 
Act and its associated schedules for a period of five years from the date on which the 
instrument is made. If the order is not made before 1 August 2015 Part 2 of the Act 
will cease to have effect from that date. This is the first occasion on which the 
Government has sought to extend the effect of Part 2. 

11. In responding to the amendments which would introduce this “sunset clause”, 
the Cabinet Secretary stated that he considered this to be— 

“a sensible additional safeguard and I am happy for it to be included in the bill 
to provide further reassurance. It would also create discipline in the use of the 
powers as the bill is applied.” (Col.1777) 

Delegated Powers and Law Reform Committee Consideration 

12. The Delegated Powers and Law Reform Committee (DPLRC) considered the 
instrument at its meeting on 12 May and agreed to draw the attention of the 
Parliament to the instrument as, in its view, the Government had failed to meet 
expectations in terms of consultation. The relevant extract of the DPLRC Report is 
attached at annexe B. 

13. The annexe to the DPLRC Report contains the questions that were asked of 
the Government in advance of its meeting on 12 May along with the Government’s 
responses. 

14. The DPLRC wrote to the Finance Committee on 13 May expressing a number 
of concerns. This letter is attached at annexe C. 

15. The letter explains that, during scrutiny of the Bill, “the principle of whether or 
not such powers should be delegated to subordinate legislation attracted 
considerable debate.” The “sunset clause” was inserted in order to address these 
concerns with the apparent rationale being, that it would “provide the Parliament with 
the opportunity to review the use of the powers to date and whether the case had 
been made out for their renewal for a further 5 year period.” 

Consultation 

16. The Policy Note states— 

“As this Order seeks only to extend the duration of Part 2 of the 2010 Act, we 
do not believe there is a requirement for a formal public consultation. No 
public consultation has been carried out for this Order.” 

17.  In its written response to the DPLRC’s invitation to explain why a consultation 
exercise affording stakeholders the opportunity to reflect and comment on the 
operation of Part 2 of the 2010 Act was not considered appropriate the Government 
stated— 

“The Order seeks only to extend the duration of Part 2 of the 2010 Act, and 
we do not believe that a formal public consultation was needed or would have 
been of benefit. It is for Parliament to decide whether the Part should remain 
in force and we do not believe that stakeholders were likely to have any 

http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/Reports/sur-15-29w.pdf
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particular views on the issue of continuation. Each individual order taken 
forward under Part 2 has, however, been subject to public consultation.”  

18. The DPLRC letter draws the following points to the attention of the Finance 
Committee.— 

 that neither the policy note nor the subsequent information from the Scottish 
Government has provided a satisfactory explanation as to why the Scottish 
Government concluded that a formal consultation on the principle of 
continuing the effect of the substantial delegated powers in Part 2 of the 2010 
Act was not merited;  

 that it is concerned to note that the Government takes the view that it is 
unlikely that stakeholders would have any particular views on the matter. The 
Committee considers that the views of stakeholders (or the absence of views) 
should be established through the consultation process rather than 
assumptions made in the absence of an opportunity for comment;  

 that it considers that for members to make an informed decision there would 
have been benefit in having the findings of a consultation exercise to draw 
upon; and 

 that individual occasions on which the powers are exercised have been the 
subject of consultation but that such instruments raise an entirely different 
issue to that posed by the current draft order. 

19. The DPLRC suggests that the Finance Committee may wish to pursue these 
issues with the Deputy First Minister. 

Financial Implications 

20. The Policy Note states that “there are no financial effects associated with this 
Order.” 

Finance Committee consideration  

21. The Committee is required to report to the Parliament on the Order by 1 June 
2015. 

22. The Order is subject to affirmative procedure (Rule 10.6 of Standing Orders). 
The Cabinet Secretary for Finance, Constitution and Economy has lodged motion 
S4M-13108 proposing that the Committee recommends approval of the instrument.  

23. The Cabinet Secretary will attend the meeting to answer any questions on the 
Order, and then, under a separate agenda item, to speak to and move the motion for 
approval. The Committee will then decide whether or not to agree to the motion, 
before reporting its recommendations to the Parliament. 

Conclusion 

24. The Committee is invited to consider the Order. 

Alan Hunter 
Assistant Clerk to the Committee  
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Annexe A: Extract From Finance Committee Stage 1 Report on Public Services 
Reform (Scotland) Bill 

PART 2 – ORDER-MAKING POWERS 

Introduction 

30. Part 2 of the Bill contains two order-making powers— 

 Section 10 – allows Ministers to make any provision which would improve the 
exercise of public functions. This includes modifying, conferring, abolishing, 
transferring, or delegating any function. It also includes abolishing or creating, 
or amending the constitution of, public bodies. 

 Section 13 – allows Ministers to make any provision to reduce or remove 
‘burdens’. This can also include abolishing, conferring, transferring or 
delegating functions, or creating or abolishing a public body. 

31. This Part of the Bill proved to be by far the most contentious in the evidence 
received by the Committee, due to the perceived scope and width of the powers. In 
addition, all other committees who considered the Bill commented on the powers in 
Part 2. The majority of comments from the three secondary committees concerned 
bodies listed in schedule 3 that fell within their own remits. However, both the RAE 
Committee and the ELLC Committee recommended (by majority) that both powers 
be removed from the Bill. 

32. The following sections of the report examine both of the powers together, as 
many of the provisions in the Part apply to both powers (for example on 
parliamentary procedure). However, where issues are distinct to either section 10 or 
section 13, this has been noted. 

Purpose of the power in section 10 

33. The Policy Memorandum explains that “delivering the 25% reduction in the 
number of public bodies is not intended to be the end of the process of 
simplification”18 and that the power in section 10 of the Bill is designed to provide the 
Scottish Government (with approval from the Parliament) with “the flexibility to 
implement the necessary reshaping of structures to deliver better, more effective and 
responsive public services.”19 

34. The power in section 10 makes provision for modifying, conferring, abolishing, 
transferring, or providing for the delegation of, any function of a person, body or 
office holder listed in schedule 3. There is also provision for amending the 
constitution of, or abolishing, a person, body or office-holder listed in schedule 3 
(except the Scottish Ministers, the Forestry Commissioners, a person listed by virtue 
of section 11(3)(e)20or a company (within the meaning of the Companies Act 
2006)).21 

35. The power to transfer or delegate functions (but not to modify, confer or abolish 
functions) also allows functions to be transferred or delegated to local authorities. 
The Policy Memorandum explains that substantially unmodified functions may, 

http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn18
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn19
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn20
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn21
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following consultation, be transferred to local authorities and fire and police 
authorities. However, the power does not allow Ministers to transfer functions away 
from local authorities or to make any structural change in relation to local 
government.22 

36. Orders made under this section are subject to affirmative resolution procedure, 
with a requirement for additional consultation. There are also a number of 
preconditions and restrictions on the power on the face of the Bill. 

Purpose of the power in section 13 

37. The purpose of the power in section 13 is to “remove or reduce unnecessary 
burdens on the Scottish economy in respect of devolved areas.”23 This power 
replicates and updates provisions in the UK Deregulation and Contracting Out Act 
1994, which is repealed. The provisions in the Bill also “largely mirror the regime 
already set out in section 1 of the UK Legislative and Regulatory Reform Act 
2006”24 (“the UK Act”).25 The power’s relation to the UK Act is discussed in detail 
below (paragraphs 44 – 46). 

38. “Burden” is defined under this section as a financial cost, an administrative 
inconvenience, an obstacle to efficiency, productivity or profitability or a sanction, 
criminal or otherwise, which affects the carrying on of any lawful activity (section 
13(2)). 

39. Similar preconditions apply to the section 13 power as to the section 10 power, 
although there are some differences. In addition, the sections of the Bill on 
procedure, consultation and the laying of an explanatory document apply to both 
powers as do the general restrictions. The power also applies to all of the bodies 
listed in schedule 3. 

Precedent 

Section 10 

40. A range of evidence to the Committee suggested that the power in section 10 
was unprecedented, either in Scotland or at UK level26 (as opposed to the section 13 
power which is similar to a UK Act – see paragraphs 44 – 46). However, in evidence 
the Cabinet Secretary gave the example of the power contained in section 57 of the 
Local Government (Scotland) Act 2003 (“the 2003 Act”) which, in his view, provides 
a precedent as— 

“At heart, they give the ability to change primary legislation through affirmative 
order. Such powers were included in section 57 of the Local Government 
(Scotland) Act 2003, which provides powers for ministers to modify any 
enactment that prevents or hinders local authorities from complying with their 
duties under that act or from exercising the powers that it gave to them. That 
particular power was tempered by the requirement to lay an order—which is 
exactly what we have in this bill—that had to be consulted upon, and the 
Subordinate Legislation Committee of the day regarded those powers for 
ministers as being entirely appropriate.”27 

http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn22
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn23
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn24
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn25
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn26
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn27
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41. The Committee notes that this Act has not been mentioned as a precedent for 
the power in section 10 in the Bill, in the accompanying documents or during the bill 
team’s evidence session. In addition, there would appear to be some potentially 
significant differences between the example cited by the Cabinet Secretary and the 
provisions in the Bill. These differences include— 

 The power in the 2003 Act applies primarily only to local authorities (other 
public service providers are engaged only in relation to co-ordinating 
community planning of public services), whereas the power in the Bill applies 
to all public bodies listed in schedule 3. The list of bodies in schedule 3 can 
also be amended, meaning the boundaries of the power could be expanded. 

 The 2003 Act is also limited to taking away or modifying provisions in 
legislation which hinder the performance of specific best value, publication 
and community planning objectives set out in that Act. The Bill, however, 
allows Ministers to make any provision (not just to amend existing legislation) 
which they consider would improve the exercise of public functions, having 
regard to efficiency, effectiveness and economy (which are not defined). 

42. The Committee subsequently wrote to the Cabinet Secretary seeking clarification 
on these apparent differences and a copy of both this letter and the Cabinet 
Secretary’s response is included in the written evidence at Annexe F. The Cabinet 
Secretary stated in his response that— 

“The main point I was making in evidence was that each power […] is a power 
in secondary legislation to make potentially wide changes to primary 
legislation, in both cases subject to safeguards and in both cases having 
regard to economy, efficiency and effectiveness. It seems to me that it is 
therefore a very close analogy.”28 

43. On this basis the Cabinet Secretary reaffirmed his view that he does not agree 
with many of the witnesses that the section 10 power within the Bill is 
unprecedented. 

Section 13 

44. As outlined above, the Policy Memorandum indicates that the power in section 
13 replicates and updates provisions in the Deregulation and Contracting Out Act 
1994 (“the 1994 Act”) and in doing so, “largely mirrors” provisions in the UK 
Act.29 However, Aileen McHarg noted in evidence that “as far as I am aware, the 
powers that the Scottish ministers have under the Deregulation and Contracting Out 
Act 1994 have not been used at all.”30 

45. During the passage of the UK Act it was termed the “Abolition of Parliament Bill” 
and the UK Government was heavily criticised for the lack of pre-legislative 
consultation on what were seen as potentially far-reaching proposals.31 Following the 
Bill’s enactment it appears that the powers granted under the Act have been used 
quite infrequently.32 

46. The Scottish Bill is not, however, exactly the same as the UK Act, particularly in 
relation to the issue of procedure (discussed below at paragraphs 50 – 53). At this 

http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#annf
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn28
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn29
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn30
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn31
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn32
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point, the Committee notes that it is not clear why, in drafting the Bill, the Scottish 
Government thought it appropriate not to mirror the provisions exactly as set out in 
the UK Act. The Committee therefore asks the Cabinet Secretary to set out his 
reasons for deciding not to follow the provisions in the UK Act, and to clarify 
whether Ministers’ powers under the 1994 Act have been used before. 

Safeguards applied by the Bill 

47. As noted above, the Bill applies a range of preconditions and safeguards to the 
use of the powers in section 10 and section 13. 

Preconditions 

48. The Committee heard a number of concerns in relation to the preconditions 
which apply to orders made under section 10. In particular, the SLC expressed 
concern that the term “necessary protections” is not sufficiently clear and precise in 
the Bill as drafted, and noted that it would be open to different interpretations, 
depending on the context that was being used. The Committee welcomes the 
Cabinet Secretary’s commitment that he is willing to look again at the issue of 
preconditions on both powers, and requests that proposals are brought 
forward to address the concerns raised by the SLC and others. 

General restrictions 

49. A number of general restrictions (which apply to both powers in Part 2) are 
contained in sections 15 to 19 of the Bill. These restrictions did not receive significant 
comment in evidence to the Committee and appear to be based largely on the UK 
Legislative and Regulatory Reform Act. 

Procedure 

50. As stated above, orders under this Part are subject to affirmative resolution 
procedure. In addition, the Bill requires that the Scottish Government must consult 
before laying an order (section 21), and lay an explanatory document before the 
Parliament to accompany the order (section 22). 

51. The Committee received a range of evidence on the parliamentary procedure for 
consideration of orders under sections 10 and 13. In particular, that the proposed 
procedures do not provide sufficient parliamentary safeguards. This point was 
emphasised in the SLC’s report which recommended that orders under sections 10 
and 13 should be subject to a super-affirmative procedure, which requires a 
proposed draft order to be laid before the Parliament together with the relevant 
explanatory document for a prescribed period. This would permit public consultation 
on the terms of the proposed order prior to Ministers presenting a draft order in final 
form to the Parliament for approval. 

52. However, the UK Act on which section 13 is based provides additional 
procedural safeguards to those proposed by the SLC. Similar to the Bill, UK 
Government must consult on any order to remove burdens. But, if after consultation, 
the Government decides to proceed, it must propose whether the order should be 



FI/S4/15/15/1 

9 
 

subject to negative, affirmative or super-affirmative procedure. Either House of 
Parliament can resolve to object to the procedure proposed, and require an 
enhanced procedure – for example either House can require that a proposed order 
subject to negative procedure should be subject to affirmative or super-affirmative 
procedure.33 Under the super-affirmative procedure in the UK Act the Committee 
charged with reporting on the draft may recommend that no further proceedings be 
taken in relation to the draft order. 

53. The Committee welcomes the Cabinet Secretary’s commitment to consider 
the balance between the scope of the powers and the accompanying 
safeguards and his comments that the SLC “has made some constructive 
suggestions for additional procedural safeguards.” The Committee also notes 
the relevant provisions in clauses 12 to 18 of the UK Act and recommends that 
the Cabinet Secretary considers both when bringing back proposals to ensure 
the role of the Parliament is fully protected in relation to these orders. 

Schedule 3 

54. Schedule 3 of the Bill contains a list of bodies in respect of which the powers in 
Part 2 apply. The bill team confirmed that the basis of schedule 3 is the original list of 
199 national public bodies which was drawn up at the beginning of 2007, when the 
overall review of the public sector landscape took place.34 

55. One of the main themes to arise from the Committee’s evidence programme, and 
from the reports of the secondary committees, was concern over the potential impact 
on the independence of some of the bodies in schedule 3. There was specific 
concern around three main groups of bodies – those accountable to the Parliament 
rather than Government, those that have a role in scrutinising the actions of 
Government, and those with a quasi-judicial function. 

Bodies accountable to the Parliament 

56. Schedule 3 includes all of the parliamentary commissioners and the 
ombudsman. It was explained in evidence that these bodies are accountable to 
Parliament rather than Government because when the Scottish Information 
Commissioner was established, the Government decided to— 

“[…] follow the model of the Auditor General and have the Information 
Commissioner appointed and funded by the Scottish Parliamentary Corporate 
Body. That answered at a stroke the question of independence, as the post 
was to be funded by the Parliament, not the Government. The same model 
was simply followed thereafter for the other commissioners that were set 
up.”35 

57. All of the commissioners and the Ombudsman were clear in evidence to the 
Committee that their preference would be for their bodies to be removed from 
schedule 3 due to the potential, and perceived, impact on their independence from 
Government. The Scottish Parliamentary Corporate Body (SPCB) also submitted 
written evidence to the same effect.36 The Scottish Information Commissioner 
explained why his body should be removed from schedule 3— 

http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn33
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn34
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn35
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn36
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“My fundamental contention is that I am not ultimately accountable to 
ministers, but to Parliament, and it designed the Freedom of Information 
(Scotland) Act 2002 with that safeguard. It was not glossed over […] 
Parliament debated that point hard to make sure that we got an independent 
information commissioner.”37 

58. The Chair of the Scottish Commission for Human Rights (“SCHR”) made an 
additional point about his office’s compliance with the “Paris Principles”38 and 
suggested that inclusion of the SCHR in schedule 3 could threaten its application as 
a category A national human rights commission and would also affect public 
confidence in its independence.39 

59. While concerned about his body’s inclusion in schedule 3 as regards its 
independence from Government, the Scottish Public Services Ombudsman 
(“SPSO”) did make the point that change which requires primary legislation can be 
slow— 

“I would be concerned by any process that sought to interfere with that 
independence, and we certainly want to guard against any capricious 
interference with it. That said, Lorne Crerar was asked to take up his duties in 
2006-07, so it is taking quite a long time to make changes to the systems. 
Although we can look to Parliament to safeguard the independence of the 
offices, we need to have a good look at how we bring about change if we do 
not have powers such as order-making powers on the agenda.”40 

60. In addition to the bodies themselves, stakeholders gave similar evidence to the 
Committee. Both the Scottish Council for Voluntary Organisations (“SCVO”)41 and 
Children 1st cited the amount of work that had gone into the creation of Scotland’s 
Commissioner for Children and Young People and other bodies. Children 1st made 
the point that the involvement of children and young people was crucial.42 

61. The secondary committees also considered this area of the Bill and the 
Committee notes their conclusions regarding commissioners and the ombudsman as 
they apply to their own remits. The Committee also notes the submissions received 
from the Standards, Procedures and Public Appointments Committee (“SPPA 
Committee”), which strongly recommends that the Scottish Parliamentary Standards 
Commissioner be removed from the schedule,43 and from the Scottish Commission 
for Public Audit, which also expresses its wish to be excluded from the schedule.44 

Audit Scotland and the Accounts Commission 

62. Audit Scotland and the Accounts Commission also indicated that they would 
prefer to be removed from schedule 3. The Auditor General explained that— 

“It seems to me a significant step for the executive branch to take order-
making powers over the independent audit agency that is accountable and 
reports to Parliament.”45 

63. The Chair of the Accounts Commission echoed this point and stated that— 

http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn37
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn38
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn39
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn40
http://archive.scottish.parliament.uk/s3/committees/finance/reports-09/fir09-08-vol1.htm#_ftn41
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“We are all just a little concerned that the ability of ministers to flex the scope 
of scrutiny in a way that may be seen to undermine the independence of the 
scrutiny function is a potential threat to that independence. As the committee 
knows, independence is real and perceived, but perception can affect and 
undermine the reality.”46 

Quasi-judicial bodies 

64. In his submission to the Committee, The Lord President of the Court of Session 
stated that the Scottish Court Service (“SCS”) should be excluded from the schedule 
as he regards “it as incompatible with the constitutional position of the SCS that any 
modification or transfer could occur without the consent of the SCS.”47 The Law 
Society of Scotland indicated its concerns regarding a number of bodies, including 
the SCS, with “quasi-judicial” functions being included in schedule 3— 

“[…] such as the children's panel, the Lands Tribunal for Scotland and the 
Judicial Appointments Board for Scotland. You will remember the Lord 
President's comments about the Scottish Court Service and his anxieties 
about its requirement to be independent. Independence from ministers is an 
essential aspect of the constitutional function of all those bodies.”48 

65. The Mental Health Tribunal for Scotland also submitted evidence to the 
Committee that it viewed its inclusion in the schedule as inappropriate, especially in 
light of its judicial functions.49 

Other bodies 

66. A range of other bodies (and stakeholders) made submissions to the Committee 
regarding their inclusion in schedule 3 and the potential impact on their 
independence. These included— 

 Scottish Association for Mental Health (“SAMH”),50 Hilary Patrick from Mental 
Health Law and Practice51 and the Law Society of Scotland expressed serious 
concerns regarding the inclusion of the Mental Welfare Commission for 
Scotland;52 

 National Galleries and National Museums Scotland argued that it would be 
possible for a future government to change or remove the current restrictions 
against the sale and transfer of collections, and then either direct or 
pressurise the Trustees to consider selling some items not currently on 
display,53 (this point was also raised by the ELLC Committee); 

 the Police Complaints Commissioner for Scotland stated that its inclusion in 
schedule 3 would undermine its independence and impartiality;54 and 

 in addition to comments noted above, the SPPA Committee expressed 
concern regarding the inclusion of the Office of the Commissioner for Public 
Appointments in Scotland.55 

67. In response to the concerns outlined above, the Cabinet Secretary stated that he 
was willing to listen to suggestions regarding the list of bodies in the schedule.56 
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68. The Committee welcomes the Cabinet Secretary’s commitment to look at 
the list of bodies in schedule 3 again, and recommends that he brings forward 
proposals to address the concerns expressed in evidence to the Committee 
prior to formal Stage 2 consideration. 

Consultation 

69. The bill team confirmed in evidence that no consultation had taken place on 
either the power itself or the list of bodies in schedule 3 to which the power could 
apply; but that each proposal to make an order under the powers would be 
accompanied by its own consultation.57 Witnesses including the parliamentary 
commissioners and Audit Scotland confirmed this, and all stated that they would 
have preferred to have been consulted.58 The Law Society of Scotland explained that 
in its view— 

“One might reflect on the consultative steering group's principles of openness, 
accountability, consultation and power sharing, so we must think hard about 
introducing such measures without adequate consultation of interested 
parties, including the listed bodies themselves.59 

70. The Cabinet Secretary responded to criticism about the lack of consultation by 
stating— 

“The bill is essentially a product of the dialogue and consultation that started 
with the Crerar review. The previous Administration commenced that review; 
we inherited it and took it forward. We then put together the statement that the 
First Minister made to Parliament in January 2008, which was followed by the 
publication of the simplification update, which has led to the publication of the 
bill. Therefore, in my view, the subject matter and contents of the bill have 
been the subject of extensive consultation.”60 

71. The Committee notes the strength of evidence received on the issue of 
consultation and, while noting the work done by the Crerar Review and others, 
considers that many of the concerns expressed in evidence could have been 
addressed if full pre-legislative consultation on the provisions in the Bill had 
been undertaken. 

Amending schedule 3 

72. The list of bodies in schedule 3 can be amended by an order subject to negative 
resolution procedure under section 11(2) of the Bill. This was raised during evidence 
to the Committee and by the SLC, which recommended that orders under this 
section should be subject to affirmative procedure, and that bodies should be 
consulted prior to their inclusion in an order. The Cabinet Secretary indicated that he 
was happy to look at this suggestion.61 The Committee supports this proposal 
from the SLC and asks that the Cabinet Secretary considers bringing forward 
appropriate amendments at Stage 2. 
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Section 10 – the suitability of using subordinate legislation 

73. The Policy Memorandum indicates that the powers will be used to effect “small-
scale changes”62 and in evidence the Cabinet Secretary stated that the powers “are 
designed to be narrowly focussed and balanced by careful safeguards.”63 The 
safeguards applied by the Bill are discussed above (paragraphs 47 – 53). However, 
a range of witnesses questioned whether subordinate legislation was the appropriate 
vehicle to implement the type of changes which are the subject of the power in 
section 10, or whether primary legislation (the status quo) was more suitable. 

74. Witnesses questioned the Government’s view that the powers could only be 
used for “small-scale changes.” Iain Jamieson explained that— 

“The power in section 10(1) is unprecedented in its width as far as I can see. 
It is not even limited by the words ‘having regard to (a) efficiency, (b) 
effectiveness, and (c) economy.’ 

The courts have said that a body that is required to ‘have regard to’ something is not 
bound by the considerations, and may disregard them and have regard to other 
matters that are not listed in the legislation. 

It is so wide—it covers anything that the Scottish ministers ‘consider would 
improve the exercise of public functions’—that it could be anything that 
ministers want it to be.”64 

75. Professor Alan Page stated that, in principle— 

“[…] primary legislation should be about important matters of principle, and 
subordinate legislation should be about picking up the detail. The concern 
about part 2 of the bill is that it ignores that dividing line, which means that 
subordinate legislation will end up being used as a vehicle for dealing with 
matters that should properly be discussed, considered and decided on by the 
Parliament.”65 

76. Professor Chris Himsworth made the point that the role of the Parliament could 
be diminished as subordinate legislation cannot be amended, as compared to 
primary legislation— 

“On the whole, secondary legislation is a take-it-or-leave-it matter—the 
Parliament either approves or disapproves of a range of different proposals, 
rather than having a discussion of the pros and cons of particular proposals, 
as happens at stage 2 of a bill.”66 

77. Aileen McHarg explained that (as discussed in the section on schedule 3 above) 
legislation has a “defensive” as well as an “enabling” function and that— 

“The statute is not just about giving people powers to do things; it is an 
important guarantor of public bodies' independence and enables them to 
resist inappropriate attempts by Government to interfere with their functions. A 
public body can say to Government, ‘You might want us to do that, but we 
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cannot do it, because our statute says that our functions are X, our duties are 
Y and our powers are Z.’”67 

78. COSLA was generally supportive of the use of subordinate legislation for the 
power in section 10 as opposed to primary legislation, as in its view, it “might help to 
ensure that the pace of change was kept up year on year.”68 However, when pressed 
on the possible implications for scrutiny bodies coming under the power, COSLA 
explained that “this is not one of the areas of the bill on which we focussed.”69 The 
Committee notes that COSLA and its members are not subject to the powers in Part 
2, other than in a manner which would increase their roles. 

79. The Cabinet Secretary confirmed the Scottish Government’s view that the power 
is not “an accumulation of ministerial power”70 and that the purpose of the power— 

“[…] is simply that, when we have the opportunity to streamline public bodies, 
there will be a way for us to do that, with parliamentary safeguards, through a 
parliamentary process and with protection built in. These are not all-
encompassing powers; there are limitations on the powers that can be 
exercised under section 10. None of the decisions can be taken by ministers 
except in so far as ministers will have votes when Parliament considers the 
orders.”71 

80. The Committee considers the question of the suitability of using subordinate 
legislation for this power in its overall conclusion on Part 2 below. 

Section 13 – the desirability and necessity of the power 

81. As well as concerns around the suitability of the power in section 10, a range of 
views were expressed in evidence to the Committee on the overall desirability and 
necessity of the power in section 13. Business organisations were clearly in favour of 
the general direction of travel provided by the power. The Scottish Chambers of 
Commerce stated— 

“[…] we have come across a number of issues arising from the 
consequences—perhaps even unintended consequences—of legislation or 
regulation, and the powers in part 2 would be a flexible, agile way of 
responding to those and addressing them as they arise without the need for 
recourse to primary legislation.”72 

82. However, when asked to give examples of pressing changes to regulations that 
were necessary, the Federation of Small Businesses (“FSB”) admitted that— 

“Given how difficult it seems to be for us all to provide examples of the 
changes to individual regulations that are required, I do not envisage a rush 
from the business community to find opportunities to use those powers. 
Nonetheless, when such opportunities are identified—I have given a couple of 
examples—it is important that we have the right tools at our disposal to 
address the issues quickly for business, and to be seen to do so.”73 
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83. The section 13 power was subject to some pre-legislative consultation. Business 
organisations confirmed that they had been consulted through the regulatory review 
group.74 However, no additional public consultation was undertaken by the Scottish 
Government. The Committee, although again noting the work of the Crerar 
Review and others, is concerned about the lack of public consultation by the 
Scottish Government. 

84. Legal academics giving evidence to the Committee questioned whether Ministers 
were “serious about this power”.75 Iain Jamieson suggested that the section 13 
power could be “subsumed into section 10” and that— 

“I suspect that the reason for the inclusion of section 13 was that all the 
procedural provisions that attach to the section 13 power derive from the UK 
act. The Scottish ministers want the power in section 10(1)—the power to 
improve public service—and they have attached all the provisions that are 
precedented in the UK act but for a different purpose.”76 

85. The Committee notes the views expressed regarding whether the power in 
section 13 is desirable or necessary, and that the equivalent power at 
Westminster was extremely controversial when going through Parliament and 
has rarely been used. In this regard, the Committee refers the Cabinet 
Secretary to its comments above on the issue of the UK Legislative and 
Regulatory Reform Act 2006. 

Conclusions on Part 2 

86. As noted in the introductory paragraphs of this section of the report, this 
Part of the Bill proved to be by far the most contentious in evidence to the 
Committee. The Committee recognises the very serious concerns expressed in 
evidence regarding the safeguards applied by the Bill (particularly on 
procedure), the bodies that the powers could apply to and whether the power 
in section 10 in particular could potentially alter the balance of power between 
the Government and the Parliament. 

87. However, the Committee is supportive of the Cabinet Secretary’s intention 
to speed up the pace of public service reform and recognises that a 
parliamentary mechanism is needed to ensure that small-scale changes like 
those set out in Part 1 of the Bill can be enacted without the need for primary 
legislation. 

88. Accordingly, as this could result in some relatively major changes to a 
crucial Part of the Bill, the Committee recommends that the Cabinet Secretary 
bring forward proposals prior to formal Stage 2 consideration to address the 
concerns expressed in this report. Some Members of the Committee are not 
able to support the provisions in relation to Part 2 as they currently stand. By 
division, the Committee disagreed to a proposal to recommend the removal of 
Part 2 from the Bill.77 
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Annexe B: Extract from DPLRC Report 
 
Public Services Reform (Scotland) Act 2010 (Part 2 Extension) Order 2015 [draft] 
(Finance Committee) 

1. This draft instrument, if approved, will extend the effect of Part 2 of the Public 
Services Reform (Scotland) Act 2010 (“the 2010 Act”) and its associated schedules 
for a period of 5 years from the date on which the instrument is made. If the order is 
not made before 1 August 2015 Part 2 of the 2010 Act will cease to have effect from 
that date. 

2. Part 2 of the 2010 Act allows the Scottish Ministers to make orders to add, 
remove or change the functions of public bodies to improve efficiency, effectiveness 
and economy, and to remove burdens resulting from legislation. When the Bill for the 
2010 Act was being scrutinised by the Parliament the principle of whether or not 
such powers should be delegated to subordinate legislation attracted considerable 
debate. As a result provisions were inserted into the Bill to address the concerns 
which had been expressed including the provision which requires the powers to be 
renewed by order every five years. The rationale behind this requirement appeared 
to be to provide the Parliament with the opportunity to review the use of the powers 
to date and whether the case had been made out for their renewal for a further 5 
year period. This is the first occasion on which the question of renewal arises. 

3. The instrument was laid on 28 April 2015 under section 133(2) of the Public 
Services Reform (Scotland) Act 2010 and is subject to affirmative procedure. 

4. The policy note accompanying the draft instrument notes that no consultation 
has been undertaken on it, but offers no reasoned justification for not having done 
so. In the absence of a statutory requirement (as in this case) the decision on 
whether to consult is for the Scottish Government. The Scottish Government 
Consultation Good Practice Guidance indicates that this decision will be “informed by 
the history of the policy area, the issue under consultation, the existence of any 
Parliamentary/EU obligations to consult and the stage of the policy/legislative 
process”.  

5. In the absence of a considered justification for the absence of a consultation 
on the draft instrument the Committee’s legal advisers asked the Scottish 
Government to explain in light of the history of the policy area and the intention 
behind the sunset clause why no consultation had been undertaken. The 
correspondence is reproduced at Annexe A. 

6. The Committee considers that it has not received a satisfactory explanation 
as to why the Scottish Government concluded that a formal consultation on the 
principle of continuing the effect of the substantial delegated powers in Part 2 of the 
2010 Act was not merited. The Committee is concerned to note that the Government 
takes the view that it is unlikely that stakeholders would have any particular views on 
the matter. The Committee considers that the views of stakeholders (or the absence 
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of views) should be established through the consultation process rather than 
assumptions made in the absence of an opportunity for comment. 

7. The Committee notes that individual occasions on which the powers are 
exercised have been the subject of consultation but that such instruments raise an 
entirely different issue to that posed by the current draft order. 

8. The Committee recommends that the Finance Committee as lead committee 
takes the opportunity to explore this matter further with the Cabinet Secretary and his 
officials in due course to assist and inform the Parliament’s consideration when it is 
asked to approve the extension of Part 2 for a further 5 year period. 

9. The Committee draws the instrument to the attention of the Parliament 
under the general reporting ground as, in the Committee’s view, it has failed to 
meet expectations in terms of consultation. 

Annexe A 
Public Services Reform (Scotland) Act 2010 (Part 2 Extension) Order 2015 
[draft] 
 
On 6 May 2015, the Scottish Government was asked: 
 
Section 134(4) of the Public Services Reform (Scotland) Act 2010 provides that 
sections 14 to 30 of, and schedules 5 to 7 of the Act cease to have effect on 1 
August 2015 unless they are continued for a further period of 5 years by order. The 
purpose of the draft Order is to continue the effect of those provisions for that further 
period. This is the first occasion on which the Government has sought to exercise 
the power. 
 
Those sections contain order making powers to add, remove or change the functions 
of public bodies for certain purposes and to remove burdens on public bodies. 
During the passage of the Bill for the 2010 Act concerns were expressed at the 
scope and content of the powers and the level of parliamentary scrutiny to which 
they were subject. A difference of views was expressed on whether it was 
appropriate to delegate such powers to the Scottish Ministers as a matter of 
principle. Section 134(4) was one of a number of amendments which were made to 
the Bill to address these concerns. In indicating his support for the amendment at 
stage 2 the Cabinet Secretary commented that in the context of the Bill a sunset 
clause was a sensible additional safeguard which would provide further reassurance 
and that it would also create discipline in the use of the powers as the Bill is applied. 
The supplementary delegated powers memorandum prepared by the Scottish 
Government notes that “it is appropriate that Parliament has an opportunity for 
detailed scrutiny of any proposal to extend the effect of these provisions beyond 5 
years, prior to deciding whether to approve the making of any such order.” 
 
We note that there is no specific requirement for consultation on the bringing forward 
of an order under section 134(4) but that the Scottish Government’s website states 
“Consultation is an essential and important aspect of Scottish Government working 
methods.”  This reflects a general expectation that there will be public consultation 
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on proposals for legislation unless there are sound reasons why this is not 
appropriate or required. 
 
The SG Good Practice Guidance indicates that “The decision to consult will be 
informed by the history of the policy area, the issue under consideration, the 
existence of any Parliamentary/EU obligations to consult and the stage of the 
policy/legislative process.” 
 
The policy note supplied with the draft Order states that the Scottish Government is 
of the view that there is no requirement for a formal public consultation and that none 
has been conducted because the draft Order only seeks to extend the duration of 
Part 2 of the 2010 Act.  
 
Given “the history of the policy area” and,  that it appears that Parliament’s intention 
in agreeing to the sunset clause was to provide the Parliament  with the opportunity 
to scrutinise carefully whether delegated powers which had attracted  criticism and  
concern during the passage of the Bill should be renewed, the Scottish Government 
is asked: 

 To explain in full why it considers that a consultation exercise affording 
stakeholders the opportunity to reflect and comment on the operation of Part 2 
of the 2010 Act was not considered appropriate. 

 What information if any it has received in the course of the exercise of the 
powers in Part 2 regarding the process, its operations and the benefits of or 
concerns about the use of the powers in Part 2 rather than primary 
legislation? 

 What other material it has considered before proposing that the effect of Part 
2 of the 2010 Act should be continued? 

 
The Scottish Government responded as follows: 
 
Question  To explain in full why it considers that a consultation exercise 
affording stakeholders the opportunity to reflect and comment on the 
operation of Part 2 of the 2010 Act was not considered appropriate. 
 
Answer   
The Order seeks only to extend the duration of Part 2 of the 2010 Act, and we do not 
believe that a formal public consultation was needed or would have been of benefit.  
It is for Parliament to decide whether the Part should remain in force and we do not 
believe that stakeholders were likely to have any particular views on the issue of 
continuation.  Each individual order taken forward under Part 2 has, however, been 
subject to public consultation. 
 
Question What information if any it has received in the course of the 
exercise of the powers in Part 2 regarding the process, its operations and the 
benefits of or concerns about the use of the powers in Part 2 rather than 
primary legislation. 
 
Answer 
As indicated above, each individual order taken forward under Part 2 is subject to 
public consultation, as well as Parliamentary scrutiny. In the course of such 



FI/S4/15/15/1 

19 
 

consultation and scrutiny, Parliament has considered the appropriateness of the use 
of the powers in Part 2.   
 
The Scottish Government has not otherwise received any representations 
concerning the Part 2 process, its operations or benefits or concerns about the use 
of Part 2 powers rather than primary legislation. 
 
Question What other material it has considered before proposing that the 
effect of Part 2 of the 2010 Act should be continued? 
 
Answer         
Eight orders have been taken forward on the basis of sections 14 and 17 of the 2010 
Act since the powers have been in place: 
 
Orders Using Section 14 
 
SSI 2011 No 215 The Public Services Reform (General Teaching Council for  
   Scotland) Order 2011 
 
SSI 2013 No 197 The Public Services Reform (Commissioner for Ethical  
   Standards in Public Life in Scotland etc.) Order 2013 
 
SSI 2015 No 39 The Public Services Reform (Inspection and Monitoring of  
   Prisons) (Scotland) Order 2015 
 
Orders Using Section 17 
 
SSI 2011 No 232 The Public Services Reform (agricultural Holdings) (Scotland)  
   Order 2011 
 
SSI 2012 No 102 The Public Services Reform (Recovery of Expenses in respect  
   of Inspection of Independent Further Education Colleges and  
   English Language Schools) (Scotland) Order 2012 
 
SSI 2013 No 24 The Public Services Reform (Planning) (Local Review  
   Procedure) (Scotland) Order 2013 
 
SSI 2013 No 25 The Public Services Reform (Planning) (Pre-application  
   consultation) (Scotland) Order 2013 
 
SSI 2013 No 220 The Public Services Reform (Functions of the Common Services 
   Agency for the Scottish Health Service) (Scotland) Order 2013 
 
The use of these powers since 2010 and potential future use of these powers in 
relation to improving efficiency, effectiveness and economy, and removing or 
reducing burdens, informed the decision to propose to continue the effect of Part 2 of 
the Act.  
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Annexe C: Letter from DPLRC Convener 
 

 

Kenneth Gibson MSP 
Convener, Finance Committee 
The Scottish Government 
 
 

T1.01 
Chamber Office 

EDINBURGH 
EH99 1SP 

Direct Tel: 0131-348-5212 
(RNID Typetalk calls welcome) 

Fax: 0131-348-5088 
(Central) Textphone: 0131-348-5415 

DPLR.Committee@scottish.parliament.uk 
 

13 May 2015 

Public Services Reform (Scotland) Act 2010 (Part 2 Extension) Order 2015 
[draft] 

 
Dear Kenneth 
 
At its meeting on Tuesday 12 May the Delegated Powers and Law Reform 
Committee considered the above draft instrument. In so doing, the Committee 
expressed concerns about the absence of consultation on the draft instrument and 
agreed to draw these concerns to your Committee’s attention. 
 
This draft instrument, if approved, will extend the effect of Part 2 of the Public 
Services Reform (Scotland) Act 2010 (“the 2010 Act”) and its associated schedules 
for a period of 5 years from the date on which the instrument is made. If the order is 
not made before 1 August 2015 Part 2 of the 2010 Act will cease to have effect from 
that date. 

Part 2 of the 2010 Act allows the Scottish Ministers to make orders to add, remove or 
change the functions of public bodies to improve efficiency, effectiveness and 
economy, and to remove burdens resulting from legislation. When the Bill for the 
2010 Act was being scrutinised by the Parliament the principle of whether or not 
such powers should be delegated to subordinate legislation attracted considerable 
debate. As a result provisions were inserted into the Bill to address the concerns 
which had been expressed, including the provision which requires the powers to be 
renewed by order every five years. The rationale behind this requirement appeared 
to be to provide the Parliament with the opportunity to review the use of the powers 
to date and whether the case had been made out for their renewal for a further 5 
year period. This is the first occasion on which the question of renewal arises. 

The policy note accompanying the draft instrument notes that no consultation has 
been undertaken on it, but offers no reasoned justification for not having done so. In 
the absence of a statutory requirement for consultation (as in this case) the decision 
on whether to consult is for the Scottish Government. The Scottish Government 
Consultation Good Practice Guidance indicates that this decision will be “informed by 
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the history of the policy area, the issue under consultation, the existence of any 
Parliamentary/EU obligations to consult and the stage of the policy/legislative 
process”.  

In the absence of a considered justification for the lack of a consultation on the draft 
instrument and given the policy history behind it, the Committee asked the Scottish 
Government to explain why no consultation had been undertaken.  

The Scottish Government’s response maintains that a public consultation was 
neither needed nor would it have been beneficial. Furthermore, it contends that it is 
for the Parliament to decide whether the Part should remain in force and that 
stakeholders were unlikely to have any particular views on the issue of continuation. 
Finally, the response notes that individual orders taken forward under Part 2 have 
been subject to public consultation. 
 
The Committee considers that neither the policy note nor the subsequent information 
from the Scottish Government has provided a satisfactory explanation as to why the 
Scottish Government concluded that a formal consultation on the principle of 
continuing the effect of the substantial delegated powers in Part 2 of the 2010 Act 
was not merited.  

The Committee is concerned to note that the Government takes the view that it is 
unlikely that stakeholders would have any particular views on the matter. The 
Committee considers that the views of stakeholders (or the absence of views) should 
be established through the consultation process rather than assumptions made in 
the absence of an opportunity for comment.  

Furthermore, the Committee considers that for members to make an informed 
decision there would have been benefit in having the findings of a consultation 
exercise to draw upon. 

The Committee notes that individual occasions on which the powers are exercised 
have been the subject of consultation but that such instruments raise an entirely 
different issue to that posed by the current draft order. 

The Committee therefore draws to your attention its concerns about the absence of 
consultation on this draft Order and suggests that you may wish to pursue these 
concerns with the Deputy First Minister when he gives evidence to the Finance 
Committee on the Order so as to inform the Parliament’s consideration when it is 
asked to approve the extension of Part 2 for a further 5 year period. 
 
Please note that we are also drawing these concerns to the attention of the Deputy 
First Minister. 
 

 
Nigel Don MSP 
Convener 
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Finance Committee 
 

15th Meeting, 2015 (Session 4), Wednesday 20 May 2015 
 

Scotland’s Fiscal Framework 
 
Purpose  

1. At its meeting on 4 February, the Committee agreed to undertake an inquiry 
examining the proposals for a fiscal framework set out in Chapter 2 of the 
UK Government command paper: Scotland in the United Kingdom: An enduring 
settlement. 
 
2. The Smith Commission recommended that the “devolution of further 
responsibility for taxation and public spending, including elements of the welfare 
system, should be accompanied by an updated fiscal framework for Scotland, 
consistent with the overall UK fiscal framework.” Chapter 2 of the command paper “is 
intended as the start of a process to develop a suitably robust and coherent 
framework.” 
 
3. The Committee has issued a call for evidence in relation to the inquiry and 
has agreed to take evidence at a number of meetings with a view to reporting before 
the summer recess. All written evidence received is available on the Committee’s 
website.  
 
4. At this meeting, the Committee will take evidence from— 
 

 Professor John A. Beath, Royal Society of Edinburgh; 
 

 Professor David Bell, University of Stirling; 
 
 Professor Michael Keating, Director, Centre on Constitutional Change; and 
 
 Professor Ronald MacDonald, University of Glasgow. 
 

5. Written submissions provided in advance of the evidence session are 
attached. 
 
Conclusion 
 
6. The Committee is invited to consider the above. 

  
 

Alan Hunter 
Assistant Clerk to the Committee 

 
 
 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397079/Scotland_EnduringSettlement_acc.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397079/Scotland_EnduringSettlement_acc.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/86485.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/29822.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/29822.aspx
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WRITTEN SUBMISSION FROM ROYAL SOCIETY OF EDINBURGH 
 
Summary 
 

 The RSE is concerned about the speed at which implementation of the Smith 
Commission recommendations for the devolution of new powers to the 
Scottish Parliament is proceeding. The accelerated timetable risks 
undermining the aim of achieving ‘an enduring settlement.’ 

 
 It is crucial that the process allow sufficient time for deliberative consultation, 

expert and informed consideration and analysis, including Scottish and 
Westminster Parliamentary scrutiny, and testing, and where necessary, re-
appraisal of the proposals prior to their implementation. 

 
 There is a fundamental need to consider the underpinning principles of the 

constitutional structure sought. The following are, in our view, key elements of 
this:  
 
 Clearly established understanding and formal recognition of which risks and 

opportunities should be pooled and which of them should be devolved (in 
this context, it is important that the rationale for recommending particular 
tax and spending powers for devolution be fully developed);  

 Clear and transparent fiscal rules as part of an overarching fiscal 
framework;  

 Developing mechanisms to regulate the relationships between the Scottish 
and UK Governments; 

 The provision of fiscal data within an appropriate fiscal reporting framework; 
 Establishing fiscal institutions that can provide independent and rigorous 

analysis and review; 
 Developing a medium-term budgetary framework which includes rigorous 

and understood budgetary procedures and harmony of these across the 
total economy.  

 
 With particular reference to the principle of needs-based funding, there is a 

requirement to re-consider the use of the Barnett Formula as the basis for 
determining the fiscal relationships.  

 
 There is a pressing need for a comprehensive and independent analysis of 

how the principle of ‘no detriment’ will apply in practice. It will be particularly 
important to resolve the boundaries within which the ‘no detriment’ principle 
will operate. 

 
 The RSE is firmly of the view that there is a need to establish in Scotland an 

independent fiscal body to provide authoritative and independent forecasts of 
the future fiscal revenues and budget position. It is crucial that the fiscal body 
be independent of government. To ensure the reputation, impartiality, 
credibility and impact of the fiscal body, it must be appointed independently 
by, and be directly accountable to, the Scottish Parliament. Beyond a 
forecasting role, consideration should be given to whether the independent 
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fiscal body would provide analytical commentary on strategically important 
forward-looking issues and commitments. 

 
 Inter-governmental arrangements between the Scottish Government and UK 

Government should be reformed as a matter of urgency and scaled-up 
significantly. The scale of the complexity and challenge associated with 
negotiating a fiscal framework for Scotland reflects the need for a system of 
much closer cooperation between the Scottish and the UK Governments. We 
support the development of a stronger Joint Ministerial Committee (JMC) 
system with clearer guidelines, more regular meetings, enhanced 
transparency and publicity. Not only is it important to nurture cooperation and 
coordination at ministerial level; this needs to extend to the officials charged 
with developing and implementing the fiscal framework. 

 
Introduction  
 
1. The Royal Society of Edinburgh (RSE), Scotland’s National Academy, welcomes 

the opportunity to respond to the Scottish Parliament Finance Committee’s 
inquiry into Scotland’s Fiscal Framework. This response has been prepared by 
an RSE working group with expertise in economics, public finance and public 
policy. We would be pleased to discuss further any of the comments made in our 
response with members of the Finance Committee.  

 
2. Given the related territory, the Committee might be interested in the RSE’s 

recent response1 to the House of Commons Constitution and Political Reform 
Committee on its scrutiny of the Draft Scotland Clauses 2015 as set out in 
Scotland in the United Kingdom: An Enduring Settlement. Similarly, the 
Committee might consider the report2 of a joint RSE and British Academy 
discussion on Further Powers for Scotland – What does the draft legislation 
mean in practice, which was held at the RSE on 3 March 2015.  

 
A revised funding framework for Scotland 
 
Implementation process 
 
3. The RSE is concerned about the speed at which implementation of the new 

powers emanating from the recommendations of the Smith Commission is 
proceeding. Scotland in the United Kingdom: An Enduring Settlement envisages 
the UK Government introducing Scotland Bill legislation, alongside an agreed 
fiscal framework, in the first session of the next Parliament.  

 
4. The components of a revised fiscal framework that will need to be negotiated 

and agreed are likely to be extremely complex. It is crucial that the process allow 
sufficient time for consultation, expert and informed consideration and analysis, 
including Scottish and Westminster Parliamentary scrutiny, and testing, and 

                                            
1 RSE Advice Paper 15-02 on Scotland and the United Kingdom: An Enduring Settlement (February 2015)  
http://www.royalsoced.org.uk/cms/files/advice-papers/2015/AP15_02.pdf  
2 Report of joint RSE and British Academy discussion on Further Powers for Scotland (3 March 2015) 
http://www.royalsoced.org.uk/cms/files/events/reports/2014-2015/Further-powers-for-Scotland.pdf  
 

http://www.royalsoced.org.uk/cms/files/advice-papers/2015/AP15_02.pdf
http://www.royalsoced.org.uk/cms/files/events/reports/2014-2015/Further-powers-for-Scotland.pdf
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where necessary, re-appraisal of the proposals prior to their implementation. It 
would seem to us that this requires a more expansive approach than that 
afforded by the normal Scottish Parliamentary committee inquiry process.  

 
Need to consider the principles underpinning the constitutional structure  
 
5. In this extended process we believe that consideration needs to be given not 

only to how the Smith Commission recommendations will be implemented but, 
more fundamentally, to the rationale and underpinning principles of the 
constitutional structure sought. We believe that consideration of the following key 
elements would need to be part of this process:  

 
 Clearly established understanding and formal recognition of which risks and 

opportunities should be pooled and which of them should be devolved. On 
this will depend the design of appropriate fiscal instruments and budgetary 
balances. 

 Clear and transparent fiscal rules as part of an overarching fiscal framework. 
 Developing mechanisms to regulate the relationships between the Scottish 

and UK Governments, both at the political level and between officials.  
 The provision of fiscal data within an appropriate fiscal reporting framework. 
 Establishing fiscal institutions that can provide independent and rigorous 

analysis and review. 
 Developing a medium-term budgetary framework which includes rigorous and 

understood budgetary procedures and harmony of these across the total 
economy.  

 
6. The accelerated timetable for implementing the Smith Commission 

recommendations risks undermining the aim of achieving ‘an enduring 
settlement.’ It is paramount that the legislative outcome be seen to have been 
reached after adequate and appropriate public and parliamentary consultation 
and debate.  
 

7. In this context, it is clearly important that the rationale for recommending 
particular tax and spending powers for devolution be fully developed. The partial 
devolution of welfare and tax powers will lead to significant complexities in 
responsibility, the sharing of risk and the application of the ‘no detriment’ 
principle. This is illustrated, for example, by the proposed mix of housing 
provision: the delivery of social housing (and planning for housing in general) 
would rest with the Scottish Government while housing benefit provision would 
remain a reserved issue. Universal Credit is enshrined in the proposals as a 
reserved issue. However, it is difficult to determine on what principle all aspects 
of this current policy must remain reserved.  

 
Learning lessons from the new powers devolved under the Scotland Act 2012 

 
8. It will also be important to consider the devolution to the Scottish Parliament of 

new tax and borrowing powers under the Scotland Act 2012. These new powers 
are being implemented in two stages – The Land and Buildings Transaction Tax, 
landfill tax and new borrowing powers are now devolved (as from 1 April 2015), 
with devolution of the Scottish rate of income tax to follow in April 2016. 
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Application of these powers will need to be thoroughly reviewed, both in their 
own right and also for the implications they have for implementation of the further 
powers recommended by the Smith Commission. This approach would also 
allow decision makers to learn from the experiences of implementing the powers 
of the 2012 Act.  

 
Calculation of the block grant and the operation of the Barnett formula 
 
9. The Smith Commission Agreement recommended that the block grant from the 

UK Government to Scotland should continue to be determined through the 
operation of the Barnett Formula. 

 
10. However, rather than accepting this premise, we believe there is a need to re-

consider the use of the Barnett Formula as the basis for determining the fiscal 
relationships. The Finance Committee’s recent Report on Further Fiscal 
Devolution3 references several prominent criticisms of the Barnett Formula, 
including that it: takes no account of the relative spending needs across the UK; 
is based on policy changes in England; and lacks transparency in how it is 
operated by the UK Treasury.  

 
11. The principle of needs-based funding means that revenue support should be 

allocated on the basis of some proper assessment of need. As we have 
indicated at the outset of our response, this will require a more deliberative 
process of consultation.   

 
12. It is also worth noting that the adjustment to the block grant is inevitably going to 

become increasingly complex if new tax powers in Wales and Northern Ireland 
were to enter into the Treasury’s block grant calculations.  

 
13. Should the block grant continue to be determined through the operation of the 

Barnett Formula (or any adaptation thereof), there must be a mechanism through 
which the UK and Scottish Governments can negotiate and agree on 
adjustments in an open and transparent manner. It is certainly not acceptable for 
HM Treasury, as an organ of the UK Government, to make such decisions 
unilaterally. This demonstrates the pressing need for strengthening of the 
intergovernmental arrangements on which we comment in paragraphs 29 to 33.  

 
The principle of ‘no detriment’  

 
14. The Smith Commission Agreement recognises that, on initial devolution of 

further powers, there should be ‘no detriment’ to the Scottish or UK 
Governments’ budgets. While this is sound in theory, there is a pressing need for 
a comprehensive and independent analysis of how it will apply in practice in 
relation to the powers conferred by the Scotland Act 2012 and to those proposed 
as a result of the recommendations of the Smith Agreement. There are many 
policy areas where decisions taken in one nation of the UK may impact upon one 

                                            
3 Further Fiscal Devolution, Scottish Parliament’s Finance Committee (4 March 2015)  
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-15-06w.pdf  

http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-15-06w.pdf
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or more of the other nations. In particular, there is a need to resolve the 
boundaries within which the ‘no detriment’ principle will operate.  

 
Statement of Funding Policy 
 
15. We note that the Statement of Funding Policy, which sets out the arrangements 

governing the setting of devolved budgets based on the current Barnett formula, 
has not been updated since 2010. It therefore does not include any reference to 
the arrangements for implementing the financial powers within the Scotland Act 
2012 or the further powers proposed by the Smith Commission Agreement. To 
date, the Statement has been produced by HM Treasury without the need for 
agreement by the devolved administrations. In revising the Statement it will be 
important to ensure that this is done in an open and transparent manner, with the 
input of the devolved administrations. This input could be secured by the 
strengthening of inter-governmental arrangements.  

 
Independent scrutiny of Scotland’s public finances, including the development 
of an enhanced independent fiscal body in Scotland 
 
Forecasting the future fiscal position  
 
16. The Smith Commission recommended that the Scottish Parliament should seek 

to expand and strengthen the independent scrutiny of public finances in 
Scotland. As a component of an updated fiscal framework for Scotland, the RSE 
is firmly of the view that there is a need to establish in Scotland an independent 
fiscal body which is capable of providing authoritative and independent 
assessment of the fiscal position and general prospects for the Scottish 
economy within the context of UK and international developments. The RSE has 
previously provided comments4 to the Finance Committee on the creation of an 
independent fiscal body in Scotland. 

 
17. We recognise that the Scottish Fiscal Commission was established on a non-

statutory basis in June 2014 to provide an independent review of Scottish 
Government forecasts of receipts from devolved taxes. We also note that the 
Scottish Government has recently issued a consultation on legislative proposals 
that would place the Commission on a statutory footing. However, the 
Commission does not originate the forecasts; rather, it is restricted to reviewing 
and reporting on the Scottish Government’s forecasts.  

 
18. The more powers that the Scottish Parliament has in relation to revenue 

generation and expenditure in Scotland, the more important it becomes to 
safeguard the sustainability of its public finances. In a recent report5, Audit 
Scotland stated that developing a good fiscal reporting framework is fundamental 
to ensuring appropriate accountability in Scotland as more powers are devolved. 
It also highlights the need to strengthen the link between economic activity and 
Scottish Government revenues and spending. 

                                            
4 Proposals for an independent fiscal institution in Scotland (September 2013) 
 http://www.royalsoced.org.uk/cms/files/advice-papers/2013/AP13_10.pdf  
5 Update on developing financial reporting; Audit Scotland (March 2015)  
http://www.audit-scotland.gov.uk/docs/central/2015/nr_150317_developing_financial_reporting.pdf  

http://www.royalsoced.org.uk/cms/files/advice-papers/2013/AP13_10.pdf
http://www.audit-scotland.gov.uk/docs/central/2015/nr_150317_developing_financial_reporting.pdf
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19. The International Monetary Fund (IMF) has developed a new Fiscal 

Transparency Code6 to support the strengthening of fiscal surveillance, support 
policy making, and to improve fiscal accountability. We would encourage the 
Scottish Government and the Parliament’s Finance Committee to consider the 
principles set out in the IMF’s Code in terms of strengthening the fiscal reporting 
framework in Scotland.  

 
20. As with the UK’s Office for Budget Responsibility (OBR), we would expect an 

independent fiscal body in Scotland to be established to provide independent 
forecasts of the future fiscal revenues and budget position. This is in line with the 
‘advanced’ practices identified by the IMF for fiscal statistics compiled by a 
professionally independent body.  The Scottish fiscal body could be charged 
with: a) reviewing the fiscal outlook for the government and the public; b) 
forecasting the future revenues likely to be available; c) estimating current 
structural imbalances; and d) estimating the likely consequences of current 
spending and taxation plans.  

 
Independence and accountability 
 
21. It is crucial that the fiscal body in Scotland be independent of government 

influence, and be seen to be so. To ensure the reputation, impartiality, credibility 
and impact of an independent fiscal body, it must be appointed independently 
by, and be directly accountable to, the Scottish Parliament. This approach 
recognises the importance of ensuring the body’s freedom from political pressure 
while balancing this with an appropriate mechanism of accountability to assure 
its effectiveness and democratic legitimacy. 

 
22. The independent fiscal body should be able to develop its own framework of 

analysis, data sources and methodology. It should have full access to data and 
any related analysis or evaluations made elsewhere. Given its independence, 
the fiscal body will need to exhibit a high degree of transparency. This calls for 
the publication of all material relevant to its work. A parliamentary committee (or 
committees) could be charged with receiving and considering the reports of the 
fiscal body and holding the Executive to account in relation to its policy and 
budgetary decisions.   

 
Analytical commentary on long term strategic issues and commitments 
 
23. The Finance Committee will be aware that the RSE has frequently raised 

concerns about the fact that budget setting is on a year-by-year basis. This 
restricts longer-term prioritisation of expenditure by failing to take account of 
longer term demands. Therefore, beyond a forecasting role, consideration 
should be given to whether the independent fiscal body would provide analytical 
commentary on strategically important forward-looking issues and commitments. 

                                            
6 International Monetary Fund’s Fiscal Transparency Code (June 2014) 
https://www.imf.org/external/np/pp/eng/2014/061614.pdf  
 
 

https://www.imf.org/external/np/pp/eng/2014/061614.pdf
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For example, this could include commenting upon the fiscal implications of 
demographic change.  

 
24. This would enable independent consideration to be given to financing 

implications beyond the parliamentary cycle. This could be achieved without 
interfering with the government’s preferences, priorities and targets.  

 
25. In this context, the Finance Committee might find it instructive to consider the 

operation of the US Congressional Budget Office (CBO).7 It is strictly non-
partisan and conducts objective, impartial budgetary analysis. While the CBO 
does not make policy recommendations, it does provide analysis of both near 
term and longer term budgetary and economic options.  

 
26. The Finance Committee will need to give consideration to the most efficient 

arrangements for organising the proposed forecasting and strategic commentary 
functions. We have previously suggested that it be explored whether these 
proposed functions could be hosted within a consolidated body that includes 
SPICe. This would not negate the need for additional resource in order to deliver 
the forecasting and commentary functions, including the provision of staff with 
expertise in data analysis, statistical modelling and econometrics. We are of the 
view that Scotland would be able to support only one officially established 
independent body which is a centre of expertise in applied fiscal and economic 
analysis.  

 
Borrowing powers 

 
27. The Smith Commission recommended that the Scottish Government should 

have sufficient, additional borrowing powers to ensure budgetary stability and to 
provide safeguards to smooth Scottish public spending in the event of economic 
shocks, consistent with a sustainable overall UK fiscal framework. As well as 
providing for capital spending limits, the Scotland Act 2012 enables Scottish 
Ministers to borrow up to £200m annually and £500m in total to address 
deviations between forecast and actual revenues.  
 

28. Borrowing-related decisions to support public spending will be dependent on 
there being an appropriate framework for independent forecasting and reporting 
of tax revenue, underpinned by the provision of sufficient data. This reinforces 
the points we make in the preceding section on the establishment of an 
independent fiscal body. 

 
Strengthening of intergovernmental arrangements for a fiscal framework  
 
29. Any devolved, federal or quasi-federal system needs to have mechanisms 

regulating the relationships between the levels of government. These have two 
important purposes, namely, policy co-ordination and conflict resolution.  

 
30. The Smith Commission recommended that the current inter-governmental 

arrangements between the Scottish Government and UK Government, including 

                                            
7 More information available from: http://www.cbo.gov/  

http://www.cbo.gov/
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the Joint Ministerial Committee (JMC) structures, be reformed as a matter of 
urgency and scaled-up significantly. Smith also indicated that the new fiscal 
framework should be agreed and implemented jointly by the UK Government 
and Scottish Government through the Joint Exchequer Committee (JEC), with 
suitable engagement with both the UK and Scottish Parliaments.  

 
31. Typically, inter-governmental relations in the UK have been ad hoc, informal, and 

undertaken on an issue-by-issue basis with little opportunity for public scrutiny. 
The JMCs have met infrequently and have, in the main, had limited impact. We 
note that the JEC has not met since February 2013.  

 
32. The scale of the complexity and challenge associated with negotiating a fiscal 

framework for Scotland reflects the need for a system of much closer-
cooperation between the Scottish and the UK Governments. This not only 
relates to the implementation of the new powers, but to the need to manage, on 
an on-going basis, the interdependencies that the new settlement will create. 

 
33. The preceding paragraphs demonstrate the need for more effective bilateral 

structures to resolve potential issues of conflict and to encourage joint working 
on areas of shared responsibilities. We support the development of a stronger 
JMC system with clearer guidelines, more regular meetings, enhanced 
transparency and publicity. Strengthening in this manner will provide incentives 
to agree upon policy. It is important to nurture cooperation and coordination at 
ministerial level, and this needs to extend, also to the officials charged with 
developing and implementing the fiscal framework.  

 
Additional Information 
 
Advice papers are produced on behalf of RSE Council by an appropriately diverse 
working group in whose expertise and judgement the Council has confidence. This 
Advice Paper has been signed off by the General Secretary. 
 
In preparing this Advice Paper we would like to draw attention to the following RSE 
responses which are relevant to this subject: 
 
 The Royal Society of Edinburgh’s response to the House of Commons 

Constitution and Political Reform Committee on Scotland in the United Kingdom: 
An Enduring Settlement – Draft Scotland Clauses 2015 (February 2015)  

 
 The Royal Society of Edinburgh’s response to the Scottish Parliament’s Finance 

Committee on proposals for an independent fiscal institution in Scotland 
(September 2013)  

 
 The Royal Society of Edinburgh’s response to the House of Commons Scottish 

Affairs Committee Inquiry into Scotland and the UK: cooperation and 
communication between governments (November 2009)  

 
Any enquiries about this Advice Paper should addressed to Mr William Hardie 
(email: evidenceadvice@royalsoced.org.uk). 
Responses are published on the RSE website (www.royalsoced.org.uk). 

mailto:evidenceadvice@royalsoced.org.uk
http://www.royalsoced.org.uk/
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SCOTLAND’S FISCAL FRAMEWORK 

WRITTEN SUBMISSION FROM PROFESSOR DAVID BELL 

1. Introduction 

Having been a contributor towards its drafting, I fully endorse the Royal Society of 
Edinburgh’s Advice Paper 15-04, “Scotland’s Fiscal Framework” and will be happy to 
answer questions on its content. 
 
I would just like to make a few additional, perhaps more technical, comments. Some 
of these refer back to an earlier paper which I wrote for the Finance Committee (Bell 
2011)8 and to another paper which is not yet published. These remarks are 
associated with: 

a) Forecasting 
b) Data 
c) Reporting by the Independent Fiscal Body  
d) Revenue maximisation 

I deal with these in turn. Throughout I assume that part of Scotland’s fiscal 
framework will be the establishment of an independent fiscal body. My comments on 
these issues relate largely to the role of that body. 

2. Forecasting 

Accurate forecasting of tax receipts and welfare benefit costs will become more 
important if the Smith Commission proposals are put in place. The issues of process, 
timing and methodology will acquire greater significance because the cost of forecast 
errors will become proportionately greater. The remit of the independent fiscal body 
will extend beyond income tax, stamp duty land tax and landfill tax to also include 
VAT, air passenger duty and those welfare benefits which may come under the 
control of the Scottish Parliament. 
 
In relation to process, there would seem to be a case for some joint agreement 
encompassing HM Treasury, the Office of Budget Responsibility, the Scottish 
Government and the independent fiscal body in Scotland as to the process for 
forming independent forecasts in Scotland. 
 
In relation to timing, the Scottish parliament will have to review whether the timing of 
the various stages of the existing budget process remain fit for purpose, given that 
certain parts of the process will be contingent on the production of forecast of tax 
revenues and of welfare benefits. 
 

                                            
8 Bell, Professor David (2011). “The Scotland Bill: Proposals for Forecasting and Reconciling Income 
Tax Receipts.”, Scottish Parliament  
Available at - http://s3.amazonaws.com/zanran_storage/www.scottish-
parliament.tv/ContentPages/2472494430.pdf  
 

http://s3.amazonaws.com/zanran_storage/www.scottish-parliament.tv/ContentPages/2472494430.pdf
http://s3.amazonaws.com/zanran_storage/www.scottish-parliament.tv/ContentPages/2472494430.pdf
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In relation to methodology, there is a case for ensuring that the independent fiscal 
body in Scotland takes a different approach to forecasting from, say, the Scottish 
Government. This might include, for example, placing more weight on business 
assessments of future prospects. The dangers of “groupthink” in relation to economic 
forecasting are illustrated by the tendency towards mean reversion in forecasts of 
productivity growth by the Treasury and OBR. Thus, there is a tendency to assume 
that productivity will revert to its traditional annual rate of increase of around 2%, 
when the experience of the last seven years indicates that such growth is 
increasingly unlikely. 
 
Another issue that will become, perhaps unexpectedly, important for Scotland is the 
forecasting of tax revenues in the rest of the UK. The reason is that the block grant 
adjustment, which will have an important influence on Scotland’s funding allocation 
from Westminster will in part be determined by tax revenue growth in rUK. The need 
for forecasts from rUK clearly suggests a need for coordination between Scotland’s 
fiscal body and the OBR.  
 
Forecasting tax revenues inevitably implies taking a broader perspective on 
economic performance. Economic growth will be one of the principal drivers of 
increased tax receipts. To give an idea of the importance of this issue, I reproduce 
below a figure taken from an as yet unpublished paper which simulates the effects of 
differences in the growth of tax receipts north and south of the border on the Scottish 
budget under the Barnett Formula, the Scotland Act 2012 and the Smith Commission 
proposals.  
 
The upward sloping lines show the effect on Scotland’s budget in 2013-14 prices of 
the Smith Commission (purple) and Scotland Act 2012 (green-dashed ) proposals 
assuming that Scotland’s tax receipts grow at 3 per cent while rUK tax receipts grow 
at only 2.5 per cent. The outcomes are measured relative to the Barnett Formula 
where rates of growth of tax receipts have no bearing.  
 
The downward sloping lines show the effect on Scotland's budget in 2013-14 prices 
of the Scotland Act 2012 (blue dashed) and Smith Commission (red) brackets 
proposals assuming that Scotland's tax receipts grow at 2%, while rUK tax receipts 
grow more rapidly at 2.5%. Again the outcomes are measured relative to the Barnett 
Formula outcome. 
 
Clearly the downside risks to the Scottish budget are greater the more extensive are 
the tax powers; conversely, the returns are greater with more tax powers when 
Scotland’s tax returns are growing more rapidly than those in rUK. Again, outcomes 
are measured relative to the Barnett formula. No assumption is made about changes 
in tax rates since it is tax receipts that drive the block grant adjustment which in turn 
is the main cause of divergences from the Barnett Formula. 
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Figure 1: Changes in Scotland’s Budget As a Result of the Extension of Tax 
Powers

 

3. Data 

I discussed the need to improve Scotland's capacity in relation to the collection of 
economic data in my previous paper. The proposals for increased powers are now 
much more extensive than was the case when that paper was written. The need for 
improved data is therefore more acute.  
 
Not only do data have to be accurate, they also have to be produced at a time that 
they are still useful.  
 
The Scottish Government has made considerable effort to provide a set of 
comprehensive national accounts statistics through the SNAP project. However, it 
might be appropriate now to open channels of communication with the Office of 
National Statistics to review the range of statistics that would be a necessary adjunct 
to the effective forecasting of Scotland’s tax revenues and welfare benefits with a 
view to identifying where improvements might be made in both accuracy and timing.  

4. Reporting by the Independent Fiscal Body 

The independent fiscal body should be tasked not only with the production of 
forecasts for Scotland’s tax revenues, it should produce regular reports on:  
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 The accuracy of its forecasts and an explanation of where these have gone 
awry. The OBR carries out this exercise on an annual basis for the UK as a 
whole9. 

 A fiscal sustainability report which looks at longer term pressures on the 
Scottish budget such as demographic change, skills development and public 
sector liabilities broadly defined etc. 

 Scottish government borrowing - the increase in tax powers will inevitably lead 
to an increase in the magnitude of forecasting errors, which in turn will have to 
be matched by borrowing facilities. The arrangements for borrowing are likely 
to be tightly constrained, but the independent fiscal body should be able to 
take an oversight of these arrangements and comment on whether they are 
appropriate and sustainable. 

 
The purpose of these reports would be to provide a more considered medium to long 
term perspective on Scotland’s finances so that adjustments can be made gradually 
and taken, to some extent out, of the political fray. 

5. Revenue Maximisation 

Tax revenues are affected by actions taken by governments and tax authorities. 
Changes in exceedingly complex tax structures can lead to unintended 
consequences that affect revenues. The fiscal body should therefore perhaps be 
asked to monitor Scotland’s income tax “gap”. A tax gap is the difference between 
tax collected and that, which in HMRC’s view should be collected. In my previous 
paper, based on HMRC estimates for the UK as a whole, I suggested that in 2007-08 
Scotland would have a potential shortfall on its self-assessment returns of around 
£550m – a significant share of its overall budget. The fiscal body may have a role in 
monitoring this gap, but it is also important to establish an understanding with HMRC 
about actions that might help reduce its size. 
 

 

 

 

 

 

 

 

 

 

 
                                            
9 Office for Budget Responsibility Forecast Evaluation Report-October 2014, Accessed at -  
http://budgetresponsibility.org.uk/forecast-evaluation-report-october-2014-published/ 

http://budgetresponsibility.org.uk/forecast-evaluation-report-october-2014-published/
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WRITTEN SUBMISSION FROM PROFESSOR RONALD MACDONALD 
 
In my written submission to the Committee I have taken the liberty of going beyond 
the proposals for fiscal devolution contained in the Smith Commission and also 
considered the case of full fiscal autonomy which is now increasingly on the political 
agenda. 
 
What needs to be included within a revised funding framework for Scotland 
and how do we ensure that it is fair, transparent, effective and mechanical 
rather than requiring regular negotiations? 
 
The objectives of fairness, transparency and effectiveness are important objectives 
for the operation of a devolved taxation system, although they are clearly open to 
different interpretations. The Barnett formula is probably an example par excellence 
of a mechanical formula, but given our discussions below it is hard to see how a 
similarly simple mechanical formula could be devised if the Smith Commission’s 
proposals, with its no detriment clause, are used. Other forms of fiscal autonomy 
may be more amenable to the setting of mechanical rules such as debt to GDP 
ratios and /or deficit to GDP rules. I believe the rich experience in other countries 
should provide a very useful starting point for the design of a revised funding 
framework. 
 
An important issue that seems to have been ignored so far in discussions of an 
appropriate devolved fiscal framework for the UK, is the issue of the significant 
inflation differentials that exist within all existing monetary unions (what I would call 
the sustainability issue). It is widely accepted that such differentials can be large and 
persistent for countries/ regions within monetary unions and have important 
implications for competitiveness and sectoral imbalances, this being particular so in 
the case of divergent economic behaviour (for a recent discussion, see Darvas and 
Wolff (2014)). One important divergence is that caused by productivity differences, 
usually explained in the context of the Balassa-Samuelson hypothesis. The effects of 
such inflation differentials are non-trivial as they can affect the competitiveness of the 
country and its real interest rate and create significant imbalances which, without a 
separate exchange rate and monetary policy, may require painful and difficult 
adjustments. This issue is likely to be exacerbated in a Scottish context if oil 
revenues are fully devolved since this will introduce an important asymmetric price 
shock to the Scottish economy. 
 
Given the high degree of both labour and capital mobility that exists within the UK, it 
is hoped that any new fiscal framework for Scotland would recognise the inflation 
differential effect and its potential importance and implications for the stability of the 
tax base. Of course a good starting point in this regard would be to a have a good 
measure of inflation available in the Scottish context. 
 
What fiscal rules should be applied in order to ensure fiscal responsibility and 
debt sustainability? 
 
Discussion of fiscal rules were all the rage in the academic literature, and indeed by 
policy makers, in the run up to creation of the Euro, with debt to GDP ratios of 60% 
and fiscal deficits of 3% of GDP being the most oft cited mechanistic rules. Aside 



FI/S4/15/15/2 

15 
 

from questions regarding the doubtful theoretical underpinnings of such numbers, 
economic history shows that they should not be enforced in a mechanistic way as 
some form of period-by-period rule but that they should be seen in the context of an 
adjustment process. This is perhaps seen most clearly in the Great Recession where 
such rules have had to be abandoned across the board. 
 
This is clear in the current UK context where the fiscal deficit targets set by the 
Chancellor have not been met and there is now a focus on a budget surplus within 
the new parliament. In the context of the UK, I believe, as I have stated elsewhere, 
that there has been an overemphasis on deficit and debt level targets, which have 
very little, or any, theoretical justification, and an under emphasis on ensuring that 
the underlying growth in the economy is sustainable, since it is surely only if the 
latter is in place that the deficit can be brought into line in a credible way. 
 
In moving from the position of a sovereign state to the devolution context there are 
clearly important differences that need to be recognised. First, in the Scottish 
context, and whatever form of devolution is granted, Scotland would remain part of 
the UK sterling zone. As the Governor of the Bank of England has noted (Carney 
2014), the effective functioning of such a monetary union requires the ceding of 
some fiscal autonomy to the centre. He specifically notes that: ‘effective currency 
unions tend to have centralised fiscal authorities whose spending is a sizeable share 
of GDP – averaging over a quarter of GDP for advanced countries.’ 
 
Over and above this, there is the key issue in the context of devolution – either Smith 
Commission devolution or other forms of fiscal autonomy – of the concepts of moral 
hazard and the related issue of no bail out. Moral hazard arises when the sub-central 
level of government believes it can engage in ill-disciplined polices and ultimately 
has to be bailed out by the centre. A theoretical response may be to say that the 
centre should make a commitment not to bail out the sub-centre under any 
circumstances – a time-consistent commitment. However, it is always open to the 
centre to change its mind if the sub central level of government gets into difficulty 
and the spillovers from it threaten to jeopardise the fiscal credibility of the centre. 
 
An appreciation of how other countries have addressed the moral hazard issue 
should offer a good basis on which to design a suitably robust fiscal framework. 
 
What mechanisms are required to ensure the transparency and effective 
scrutiny of how the block grant is calculated including the operation of the 
Barnett formula? 
 
Clearly if the Smith proposals are adopted there will continue to be an important 
block grant component and it would seem that if a more radical form of fiscal 
devolution were to be adopted, such as full fiscal autonomy, there would still need to 
be a block grant in the adjustment to FFA. If the block grant is to be recalculated 
then country experience gives various examples of how this may be done and 
perhaps the Australian Grants Commission is the most high profile example of this 
(see Hallwood and MacDonald (2009)). Once the block grant has been decided, and 
absent a no detriment clause, it may be possible to use a method of indexation to 
adjust the block grant moving forward. 
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What mechanisms are required to ensure the effective working of the “no 
detriment” principle? 
 
It is hard to see how a mechanistic approach could be adopted to ensure the 
effective working of the no detriment principle since this relates to spillovers between 
Scotland the rest of the UK and these are unlikely to be instantaneous but spread 
over time. 
 
What additional borrowing powers for current spending and for capital 
spending should the Scottish Government have?  
 
What fiscal rules should be applied to these additional borrowing powers? 
[taken together] 
 
The extent of additional borrowing powers will be determined by how far along the 
line we move from the initial risk pooling/ sharing position to full fiscal autonomy. 
Clearly, since Smith offers greater devolution than Calman, its proposals will require 
greater borrowing powers on both current and capital spending. In the case of full 
fiscal autonomy, the required latitude on borrowing would be considerable since any 
insurance / risk pooling function of the current fiscal arrangement would have gone. 
It is difficult to see how such levels of borrowing, which would effectively have to be 
akin to an independent state, could be made consistent with the overall UK 
macroeconomic position. 
 
A second order reason for enhanced borrowing powers is that as we move to a fiscal 
framework where macroeconomic forecasts are important, a not insignificant 
allowance would have to be made for this since macroeconomic forecast errors can 
be large as the UK experience has demonstrated. I believe the rich experience of 
rule setting in other countries would be a good a starting point as any for the second 
question. 
 
How should inter-governmental machinery including the Joint Exchequer 
Committee be strengthened and made more transparent? 
 
I have no expertise to offer on this question. 
 
What mechanisms should there be for reviewing the Statement of Funding 
Policy? 
 
I have no expertise to offer on this question. 
 
What should be the role and remit of an enhanced Scottish Fiscal Commission 
and who should be responsible for generating the economic and fiscal 
forecasts? 
 
The Scottish Fiscal Commission should be politically independent and oversee the 
relevant economic and fiscal forecasts necessary for its work. The economic and 
fiscal forecasts could be produced by an independent body affiliated to the 
Commission, and led by a macroeconomic forecaster with considerable and 
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successful experience in forecasting. Alternatively, the forecasts could be produced 
in house as in the case of the OBR. 
 
What lessons can we learn from the experience of other fiscal federations. 
 
There is a wide array of experiences of fiscal devolution around the world, ranging 
from the limited devolution of powers in the Netherlands to the Basque experience 
that is often taken as an example of full fiscal autonomy within the confines of the 
Spanish state. (See, for example, chapter 9 of Hallwood and MacDonald (2009) for 
an extensive discussion of the experience of fiscal devolution in other countries; see 
also Hallwood and MacDonald (2004)). 
 
The full fiscal autonomy option currently being discussed for Scotland does not exist 
anywhere in the world and so seeking guidance as to how this may implemented 
with the above-noted objectives is difficult. Although the Basque arrangement is 
often taken as a comparator, a reading of the documents underpinning the 
agreement very rapidly indicates that this is full fiscal autonomy in name only since, 
for example, adjustment of taxes, such as corporation tax, are confined to relatively 
narrow bands, much as in the case of the US. Such confinement reduces the need 
to have a complex set of rules for borrowing. Clearly what is being proposed in the 
Scottish context is much more challenging than this and moves us into unchartered 
territory. In the context of our discussions above, it is I believe worth noting the 
nature of the Basque agreement in more and summarizing how borrowing at the sub 
central government is achieved. 
 
The specific status public financing systems are codified in the Economic Accord 
(1981 and 1997) between the State and the Basque Country. “Specific status” allows 
the Basque Country government to establish and regulate its own tax system, 
defined as ‘concerted taxes’, but to coordinate and harmonize them with the general 
Spanish system. These conditions mean that specific status regional governments 
cannot have a lower tax burden than in the rest of Spain, tax rules governed by 
international treaties must be respected and free movement of capital and people 
within Spain must not be hindered. 
 
As concerted tax covers almost all taxes raised by the State (except customs duties), 
the specific status regional governments are required to make payments to the State 
for services rendered – such as national defence and diplomatic services. This 
payment is called the “Cupo” and it is calculated as a geometric weighted average of 
each special status areas relative (to national) population and GDP. Social security 
payments are sent to the Spanish treasury and ‘returned’ to the specific status areas 
– in fact, the monetary flows are netted out in the Cupo. The regional governments 
also share in any EU funds directed to Spain – these are passed on by the State to 
the specific status areas. The Basque Country (which has 5% of the population) 
pays for 6.24 percent of central government spending on non-devolved matters. 
 
Borrowing by the regional governments in Spain is regulated and coordinated by the 
State – an aspect of harmonization aimed at both maintaining prudence at the 
regional government level as well as ensuring consistency with the central 
government’s targeted fiscal balance. Borrowing with maturities of greater than one 
year is restricted to financing capital projects; amortization payments (interest plus 
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principal) should not be greater than twenty-five percent of a regional government’s 
current revenue, and the issue of any public debt requires authorization by the state. 
 
Moreover, regional governments have to submit to the Fiscal Policy and Financial 
Council (CPFF) – a central government organ, an annual debt schedule that has to 
be agreed between the two parties. Any changes therein must be agreed with the 
CPFF.  
 
Since we have seen that borrowing is going to be a central aspect of any fiscally 
devolved settlement for Scotland, it is worth providing a summary of the experience 
in other countries (the following text in “” is from Hallwood and MacDonald (2009)). 
“There are essentially four models of how SCG debt accumulation is disciplined: 
market discipline, ‘collegiate’ administrative discipline, rules based discipline and 
borrowing targets set by CG. None of these is perfect. 
 
A few high-income countries allow sub-central government borrowing disciplined 
byand- large by capital markets. These include Canada, Finland, Portugal and 
Sweden. Four conditions are necessary for effective market discipline. Markets must 
not be required to treat governments as privileged borrowers, there should be 
adequate information flow to lenders on sub-central government financial and 
economic conditions, bailout should be excluded – to prevent moral hazard, and 
borrowers should have in place institutional arrangements that promote adequate 
response to deteriorating credit ratings should these occur. Given the high level of 
development of UK financial markets, one might think that such a system could work 
here. But there are dangers: even in such a highly developed market economy as 
Canada, market discipline has not been tight when judged by the rapid increase in 
provincial indebtedness and deterioration in provincial credit ratings. Only with a lag 
of more than a decade have the most indebted provinces acted meaningfully to 
contain growth in their indebtedness. 
 
Rules based systems – where the rules are specified in laws - are in place in the 
USA, Spain and Japan. Thus, borrowing at some levels of sub-central government is 
limited to the estimated debt service capacity of a sub-central government or to 
some other indicator of creditworthiness. A rules based system also has the 
advantages of transparency and evenhandedness. The main disadvantage of this 
system is that sub-central government may attempt to circumvent the rules by, for 
example, reclassifying current spending as capital spending or moving some 
spending off balance sheet. 
 
In a collegiate administrative system the centre and the region agree what is thought 
to be reasonable borrowing limits within dimensions such as the perceived needs of 
SCG, the overall fiscal balance and macroeconomic condition. There is an obvious 
political dimension in the bargaining process that may promote short-term political 
interests at the expense of excessive borrowing by sub-central government . Indeed, 
the Australian system of administrative controls – whereby the federal and state 
governments agree borrowing limits in the Loan Council, has been supplemented 
with efforts to introduce some market-type discipline. 
 
A fourth debt management arrangement is that of direct control of sub-central 
government borrowing by central government. This is the system in effect in the UK 
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whereby central government annually approves borrowing limits for local authorities 
and restriction may be placed on the loan characteristics including the term and type 
of loan. Inflexibility is a possible disadvantage of this method of control, especially 
given informational advantages on local needs that sub-central government may 
possess in comparison with central government.” 
 
The lesson that we learn from other fiscal federations is the importance of 
appropriate rules being in place to ensure the stability of governance at the centre 
and at the sub level. And I believe this experience can offer important guidance for 
the implementation of the Smith Commission’s, and other, variants of fiscal 
autonomy. 
 
Summary 
It should be possible to design a suitable overall fiscal and macroeconomic 
framework that allows the Smith Commission’s form of devolution to operate 
effectively in the context of a devolved UK settlement. I do not believe the same can 
be said for full fiscal autonomy, which only exists in countries that are politically 
independent. If Scotland were to go down that road it would need its own central 
bank and exchange rate policy. A system of fiscal autonomy, such as that existing in 
the Basque country, could I believe be made to work in the UK context especially if it 
were recognized that such a system relies on marginal tax changes for its 
effectiveness. Key to the success of such a system would be the recognition of 
economic divergences with their consequent implications for competitiveness 
between Scotland and the rest of the UK, and the knock on implications this may 
have for the tax base. 
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